Centers for Medicare & Medicaid Services, HHS

such cost report (including modifica-
tions adverse to the provider or other
parties) even though such matters were
not considered in the intermediary’s
determination. The opinion of the ma-
jority of those Board members deciding
the case will constitute the Board’s de-
cision.

§405.1871 Board hearing decision and
notice.

(a) The Board shall, as soon as prac-
ticable after the conclusion of its hear-
ing, render a written decision based
upon the record made at such hearing,
the record established in support of the
determination of the intermediary (see
§405.1803), and such other evidence as
may be obtained or received by the
Board. Such Board decision shall be
supported by substantial evidence
when the record of the Board hearing is
viewed as a whole and shall cite appli-
cable law, regulations, and CMS Rul-
ings. A copy of the decision shall be
mailed to all parties to the hearing at
their last known addresses and, at the
same time, to the Administrator and
CMS.

(b) The decision of the Board pro-
vided for in paragraph (a) of this sec-
tion shall be final and binding upon all
parties to the hearing before the Board
unless it is reviewed by the Secretary
in accordance with §405.1875, or revised
in accordance with §405.1885.

[39 FR 34515, Sept. 26, 1974, as amended at 41
FR 52051, Nov. 26, 1976. Redesignated at 42 FR
52826, Sept. 30, 1977, as amended at 48 FR
45773, Oct. 7, 1983]

§405.1873 Board’s jurisdiction.

(a) Board decides jurisdiction. The
Board decides questions relating to its
jurisdiction to grant a hearing, includ-
ing (1) the timeliness of an inter-
mediary determination (see
§405.1835(c)), and (2) the right of a pro-
vider to a hearing before the Board
when the amount in controversy is in
issue (see §§405.1835(a)(3) and 405.1837).

(b) Matters not subject to board review.
(1) The determination of a fiscal inter-
mediary that no payment may be made
under title XVIII of the Act for any ex-
penses incurred for items and services
furnished to an individual because such
items and services are excluded from
coverage pursuant to section 1862 of

§405.1875

the Act, 42 U.S.C. 1395y (see subpart C
of this part), may not be reviewed by
the Board. (Such determination shall
be reviewed only in accordance with
the applicable provisions of subpart G
or H of this part.)

(2) The Board may not review certain
matters affecting payments to hos-
pitals under the prospective payment
system as provided in §405.1804.

[48 FR 39836, Sept. 1, 1983]

§405.1875 Administrator’s review.

(a) General rule. (1) Except for a
Board determination under §405.1842
that it lacks the authority to decide an
issue, the Administrator, at his or her
discretion, may review any final deci-
sion of the Board, including a decision
under §405.1873 about the Board’s juris-
diction to grant a hearing. The Admin-
istrator may exercise this discretion on
his or her own motion, in response to a
request from a party to a Board hear-
ing or in response to a request from
CMS.

(2) The Office of the Attorney Advi-
sory will examine the Board’s deci-
sions, the requests made by a party or
CMS and any submission made in ac-
cordance with the provisions of this
section in order to assist the Adminis-
trator in deciding whether to exercise
this review authority.

(b) Request for review. A party or CMS
requesting the Administrator to review
a Board decision must file a written re-
quest with the Administrator within 15
days of the receipt of the Board deci-
sion.

(c) Criteria for deciding whether to re-
view. In deciding whether to review a
Board decision, either on his or her
own motion or in response to a request
from a party to the hearing or CMS,
the Administrator will normally con-
sider whether it appears that:

(1) The Board made an erroneous in-
terpretation of law, regulation or CMS
Ruling;

(2) The Board’s decision is not sup-
ported by substantial evidence; or

(3) The case presents a significant
policy issue having a basis in law and
regulations, and review is likely to
lead to the issuance of a CMS Ruling or
other directive needed to clarify a stat-
utory or regulatory provision;
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